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INTRODUCTION

1.

10.

11.

This is a financial mis-selling claim brought by two sets of Claimants, Mr and Mrs Carney and Mr
and Mrs Fox, who at all material times were British expatriates resident in Malaga and Alicante,
Spain, respectively.

The Defendant bank, NM Rothschild & Sons Limited (“the Bank™) entered into loan agreements
(“Loan Agreements”) with the Claimants on or about 13 March 2006 and 3 November 2005. By
such agreements the Bank advanced €292,500 to Mr and Mrs Carney (“the Carney Loan”) and
€750,000 to Mr and Mrs Fox (“the Fox Loan”).

The purpose of the Loan Agreements was to advance funds to the Claimants for the purpose of
investing into a fund known as the “Optima 2 Fund" provided by a Luxembourg company called
Aspecta Assurance International Luxembourg SA (“Aspecta”) which also provided a life-
insurance “wrapper”. The underlying investment was in Notes issued by Barclays Bank plc which
in turn represented investments into three highly rated (AA or AAA) funds known as Gartmore
Investment Funds, Mellon Global Funds plc and Permal FX, Financial and Futures Limited.

Barclays gave a capital guarantee on the Notes so that at maturity (10 years) the Claimants would
receive back approximately 100% of the capital invested.

The loans to the Claimants were secured by these investments and also their (previously
unencumbered) properties in Spain.

The loans also allowed for up to 5% of the sum advanced to be drawn down immediately for
general use. Furthermore, and depending on the performance of the investments, they could take
up to 3% of the value of the investment each year as income drawdown. Finally, they had the
option of rolling up interest so that it was payable only at maturity. In making the loans the Bank
applied a LTV ratio of 75% as far as the properties were concerned.

Although the Loan Agreements were made with the Bank, it was the Bank’s Guernsey subsidiary,
now known as Rothschild Bank International Ltd (“RBI”) which dealt with this on the ground, as
it were.

There is a very considerable dispute about the nature and extent of the role of the Bank in its
dealings with the Claimants prior to the making of the Loan Agreements and the investment. But
there is no doubt that the investment was in any event promoted by an independent financial
adviser (IFA) called Henry Woods Investment Management (“HW”) which seems to have been
the trading name of Henry Woods Associates S.L., based in Marbella. Neither Aspecta nor its
predecessor for these purposes, the Premier Group (“Premier”), marketed their investments
directly to investors but rather went through IFAs such as HW. The main representatives of HW
who dealt with the Claimants were Terry Morgan and Donald Nott respectively.

In the event, the investments underperformed. No doubt this was partly due to the financial crash
of 2007-2008 but it seems also to have been due also to a desire on the part of Barclays to deal
with the investments conservatively and avoid risk so as to ensure that it would not have to use its
own funds to repay the guaranteed amount at the end of the day; but by the same token this reduced
the opportunity to make profits. Whatever the cause, it is not suggested (and there is no evidence)
that the investments themselves were other than proper.

In the case of Mr and Mrs Fox, having seen what happened with the investment, they terminated
it early and invested elsewhere.

At the time when these proceedings were issued in 2016, Mr and Mrs Carney owed about €125,000
under the Carney Loan and Mr and Mrs Fox owed about €242,000 under the Fox Loan. Their
houses in Spain, therefore, all remain at risk.
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13.
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15.

16.

17.

The Claimants allege that the Bank acted as their adviser as to the suitability of the investment and
its risks and also in particular as to its efficacy as a way of avoiding the Spanish version of
inheritance tax (“ISD”) in relation to their properties. This was of concern to them because the
local tax rate was very high and would apparently impose a direct liability on any of the
beneficiaries of the properties on the death of one or more of the Claimants. A core allegation
made by all the Claimants is that the Bank’s representative, Mr Stephen Dewsnip, made a number
of serious misrepresentations about the investments and the tax position in particular (a) at a
cocktail party at the Alhaurin Golf Club, Malaga on 4 October 2005 attended by Mr and Mrs
Carney among others (“"the Cocktail Party™), and (b) at a lunch hosted by Mr and Mrs Fox at their
home on 10 October 2005 (“the Lunch™).

The broad thrust of the Claimants’ case is that the Bank, through Mr Dewsnip and also through
certain documents, some produced by HW but for which the Bank was responsible, advised that
this was a very good and safe investment, that it would have the additional effect of taking the
value of their properties which stood as security, out of their Spanish estate for the purpose of IHT,
thereby substantially reducing the IHT burden on their survivors, and that they could have
confidence in the investment and their ability to repay the loans because of the imprimateur of the
Bank which had a 200-year-old history and a reputation for being careful and cautious with clients’
money.

In fact, say the Claimants, the overall scheme was very risky, it did not generate sufficient funds
to be able to repay the interest, the fees charged (which depleted the amount of money which could
be invested) were significantly more than and different from what they had expected; further, the
tax position was not as they had been led to believe although (fortunately for the Claimants) the
tax position as it affects their properties has yet to be tested.

Mr Carney is now 73, as is Mrs Carney. Mr Fox is now 85 and his wife is 83. So in 2005 they were
60, 72 and 70 respectively.

The sole claim made against the Bank by the Claimants is pursuant to s140A and s140B of the
Consumer Credit Act 1974 (“the Act”). That is to say, an unfair relationship arose between the
Claimants and the Bank out of the Loan Agreements. The principal relief claimed is the removal
of their present indebtedness to the Bank under the Loan Agreements and the discharge of the
security.

The Bank denies all the key legal and factual allegations made by the Claimants.

THE EVIDENCE

18.

19.

20.

| heard from all the Claimants. | also heard briefly from Geoffrey Hewgill, and Steve Bicknell,
and received a witness statement from Karen Douglas who were all further dissatisfied investors.
There was also an affidavit admitted as a hearsay statement from Katherine Dillon who was
involved in the same scheme but as a financial adviser working for an IFA in Spain called
Hamiltons Financial Services (“Hamiltons”).

In this trial, HW, as the IFA at the time, has been conspicuous by its absence. The Claimants had
intended to call Mr Nott whose witness statement effectively placed all the responsibility for
recommending and advising on the scheme upon the Bank. But shortly before the trial was due to
start, the Claimants' solicitors said that they had decided not to call him. It was not suggested that
he was unable to give his evidence nor was his witness statement sought to be put in as a hearsay
statement. It is difficult to avoid the inference that if he had come to give evidence it might have
been difficult for him to sustain his account of matters.

For the Bank | heard from Mr Dewsnip who was a director of RBI in the period 2004 - 2006,

managing marketing and business development for RBI's Private Client Department. He

subsequently left the Bank. I also heard from Claire Whittett, a director of RBI and Head of
3
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26.

Lending at the time, Christopher Coleman, a managing director at the Bank, Group Head of
Banking at the Rothschild Group and chairman of RBI, and Peter Rose who was Managing
Director of RBI at the time. There is also a hearsay statement from Luis Marban, a Spanish Notary
Public who was engaged by the Bank in connection with the notarising of the documents associated
with the Loan Agreements. | should add that all of the Bank’s witnesses dealing with the
circumstances of the granting of the loans stayed outside Court until it was their turn to give
evidence.

Each side also called an expert witness to deal with various aspects of the Loans and the
investment, from the point of view of suitability and risk among other things. For the Claimants |
heard from Solomon Green and for the Defendants | heard from Jason Nicholls.

The events to which the principal witnesses directed their evidence all took place some 12-13 years
ago. That imposes a considerable burden in terms of their recollections. The fact that the Claimants
have been litigating this case for two years now and have been making complaints of one kind or
another for a number of years previously and indeed not long after problems arose, does not
necessarily assist them. That is because over time, views and impressions, even if inaccurate, can
solidify into what appear to be clear and reliable accounts of what took place, even to the witnesses
themselves. There is certainly an element of that here for the Claimants who have, to one extent
or another been in touch with many other investors who took out similar loans and faced similar
difficulties. 1 do not underestimate those difficulties which left all the Claimants in a seriously
adverse financial position at a time when they would have expected to be enjoying a stress-free
retirement, having provided for their families, and where they did not need to make this investment
at all.

The fact that for the most part (but not always) the Claimants were trying to assist the court does
not mean that their evidence was always reliable.

In addition, there is no doubt that whether right or wrong, the Claimants (and others too, | have no
doubt) have come to view the Bank generally and Mr Dewsnip in particular as the sole source of
all of their difficulties. This was reflected in the obvious hostility towards Mr Dewsnip shown
when the Claimants gave evidence and the somewhat derogatory references to him on many
occasions simply as “Dewsnip”.

This concentration upon the role of the Bank led, in my view, to an almost irrational disregard for
or diminution of the role played by HW and in particular Mr Nott and Mr Morgan who were, after
all, the Claimants’ expressly appointed financial advisers. One example of this was the Claimants’
anger, on their accounts, when they said they discovered that Aspecta had charged an 8% fee for
the making of their investments which would come out of the loan monies. It did not seem to me
that they took in that half of this i.e. 4% went to HW itself which, on their account, had a very
small role indeed. And in other respects, some or all of the Claimants stuck to particular "mantras”
such as the notion that they only filled in the application forms for the Loans in order to obtain
further information, thus laying the ground for the critical allegation that they would never have
entered into these contracts absent the assurances given by Mr Dewsnip at the Cocktail Party and
the Lunch.

As against all of that, however, was the evidence of Mr Dewsnip, a witness who perhaps
understandably in the circumstances, clearly wished he was somewhere else. He obviously felt
under a great deal of pressure but his reluctance to stray very far from what he regarded as the safe
territory of his witness statement and in particular his own mantra that the Bank was always acting
purely as lender (and no more) meant that his evidence was less helpful than it might have been.
And on occasion, it was implausible or unrealistic. 1 also take into account that he is likely to have
been somewhat more relaxed at the Cocktail Party and the Lunch.
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28.

29.

In those circumstances, the Court will naturally look to see what part of the protagonists’ evidence
is either supported or negatived by the contemporaneous documents, and what the objective
realities must have been, together with the inherent plausibility or implausibility of what the
witnesses said. There is no actual note taken by anybody of what Mr Dewsnip said on the two
occasions.

There are some unhelpful features of the Claimant’s disclosure. First, it emerged that Mrs Carney
had kept diaries covering the relevant period which had not been disclosed. Second she had made
notes of various events and conversations (including with her financial advisers) which were not
now available (see below). Further none of the Claimants could produce -electronic
communications which had all been lost or destroyed since 2015. These would likely have included
communications between the Claimants and IFAs or other investors and it was accepted that not
all of them had been disclosed and some had been redacted. In respect of one email coming from
Mrs Fox’s email account she said she did not send it and the account must have been hijacked
which did not seem very likely. Nor was there any disclosure of their communications with their
financial advisers generally at the time.

Such disclosure may well have shed light on how some of the allegations emerged and how much
they had been discussed with others, and also on the role of HW and the true extent of its
communications with the Claimants — especially since there is no witness evidence from HW and
no complete set of the documents which HW would have had.

OTHER PROCEEDINGS

30.

31.

32.

In September 2011 the Claimants made separate complaints to the Financial Ombudsman Service
(“FOS”) which concluded in July 2012 that it did not have any jurisdiction. At the same time,
representatives of the Bank met with the FSA to discuss the loans and the allegations made by the
Claimants, but no action was taken then or thereafter. In September 2012, Mr Carney complained
to the Equity Release Council saying that the loan was an equity release scheme. The Bank
responded (although it was not a member of the Council) to point out that the loan was not an
equity release scheme because it was for a fixed term and the loan proceeds could only be used for
the purpose of the investment after consultation with an IFA; no further action was taken. In May
2013 the Guernsey Financial Services Commission received a mis-selling complaint about the
Bank but after it responded there was no further action.

There have also been legal proceedings in Spain. In March 2012 two other borrowers, Ms Leftwick
and Ms Holley brought a claim against their IFA, Hamiltons and the Bank making similar
allegations to the Claimants here. Mr Dewsnip gave evidence to the Court of First Instance
including what was said at the Cocktail Party. The Court held that at no point was the Bank
involved in the provision of advice or offering or selling a financial product. That judgment was
appealed but the appeal was dismissed by the Provincial Court of Malaga on 19 April 2017. There
is now a pending appeal to the Supreme Court.

In addition, other borrowers, Mr and Mrs Al Yawer brought a claim against International Property
Finance (Spain) Ltd (“IPF”). The latter is another Rothschild group company but which made
loans to non-residents in Spain as opposed to residents. They made their claim also in the Court of
First Instance in a similar manner to those made by Ms Leftwick and Ms Holley and once more,
Mr Dewsnip gave evidence. The Court in November 2016 gave judgment against the Bank
specifically finding that IPF was responsible for the conduct of Mr and Mrs Al Yawer’s IFA and
that IPF had caused misunderstandings which induced them wrongly to enter into the loan and to
make the investment. The Bank has appealed that decision. Transcripts of Mr Dewsnip’s evidence
were made available and he was asked some questions about it in cross-examination.



THE MATERIAL TERMS OF THE LOAN AGREEMENTS

33.

34.

35.

The Loan Agreements were in the same form and contained the same printed terms. They each
consisted of (a) the completed Residents’ Application Form (“Application Form”) and (b) the
Residents’ Terms and Conditions (“Terms and Conditions™).

Mr and Mrs Carney completed and signed one Application Form on 20 September 2005 and then
a further form on 13 March 2006. Mr and Mrs Fox signed an Application Form on 19 July 2005.
In all cases their signatures were witnessed.

All the Claimants had to sign before a Spanish Notary. Mr Marban dealt with Mr and Mrs Fox. He
explains that he checked all the documents and asked the parties if they wanted him to read them
to them and give any required clarification. If they did not he would check that they understood
them fully and understood what they were signing and their obligations. There is no reason to
suppose the notary dealing with Mr and Mrs Carney would not have done the same.

Application Form Terms

36.

37.

The Application Form is headed by a box of text itself headed “IMPORTANT NOTICE". It goes
on to say that:

“This Application Form, together with the Terms and Conditions, sets out the basis upon which NM
Rothschild & Sons Ltd (the “Lender”) will provide a Credit Select loan facility. Their contents are important
and should be read carefully before completing and signing the Application Form as together they constitute
the Clients contract with the Lender...

Clients are advised to seek independent legal and tax advice before signing and where the Client consist of
more than one person each individual is advised to seek such legal and tax advice independently of the other.

The enforcement by the Lender of its rights hereunder may result in the loss of part or all of the Collateral
that is provided as security for the facility.”

There are then the following terms:
(1) Clause 1 (d) of the Application Form:

“We understand that the value of the Collateral can fall as well as rise, and that the Lender makes no
recommendation whatsoever as to the suitability, quality or future performance of any of the Collateral.”

(2) Clause 1 (e):

“We understand that this Application Form and the Terms and Conditions are important documents, that the
enforcement by the Lender of its rights hereunder may result in the loss of part or all of the Collateral and
that we have been advised to seek independent legal and tax advice before signing.”

(3) Clause 1 (f):

“We understand that this ... Agreement shall constitute the whole agreement and that no reliance may be
placed on any representation made by or on behalf of either party unless expressly contained in that
agreement”;

4) Clause 1 (9):

“We hereby confirm that in connection with this Facility the Lender has acted as the provider of finance only
and has not provided any advice to me/us regarding legal matters, investment matters, tax laws or my/our tax
position in any jurisdiction. We also confirm that I/we have not requested from the Lender, nor have I/we
received, any representation or warranty regarding either my/our tax position or, in the event of my/our
death(s), that of my/our estate(s) in any jurisdiction nor has the Lender provided any representation or
warranty regarding the tax consequences of the Facility, such consequences being entirely at my/our own
risk. 1/We further confirm that, to the fullest extent permitted by applicable law, the Lender shall have no
liability in contract or in tort for any losses, damages or costs incurred by me/us regarding investment matters,
tax matters or resulting from my/our tax position, or in the event of my/our death(s) that of my/our estate(s),
being less favourable than I/we expect. Finally, I/we confirm that for the purposes of this paragraph 1 (g)
only, any reference to "Lender" shall include the Lender's directors, officers, employees, agents and
advisers.”
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(6)

Clause 4: SOURCE AND GENERATION OF FUNDS

“We hereby also confirm that given my present level of surplus income/liquid assets we believe that we will
be able to service interest payable on an ongoing basis should the need arise”;

Clause 6: FINANCIAL ADVISER DETAILS

“We hereby appoint [HW] as our financial adviser and hereby authorise you to disclose any information
regarding our Facility to them as they may request from time to time. We understand that our financial adviser
is acting as our agent and not agent for the Lender”;

Terms and Conditions Terms
38.  The Terms and Conditions contained the following terms:

1)

(@)

(3)

in Clause 1, the definitions section:
(@) “Collateral” means the Property and the Chargor’s holdings in the Investment Fund;

(b)  “First Tranche” means an initial advance of 3% of the market value of the Property
on the date of execution of the Loan Agreement; “Second Tranche” means the
balance of the loan;

(©) “Investment Fund” means the particular capital guaranteed Euro denominated
mutual fund acceptable to the Lender;

(d) “Property” means the property described in the Application Form as constituting
the Collateral,

Clause 8:
“The Client hereby warrants and represents to the Lender that...

8.7 it is entering into the Finance Documents solely on the basis set out therein and not in reliance on any
representations made to it by the Lender or in any other document or otherwise;

8.8 the representations and warranties in this paragraph 8 shall be deemed to be repeated by the Client with
reference to the facts and circumstances then existing, on and as of each day from the date of this Agreement
Form until all monies due and owing by the Client under the terms of the Facility Agreement have been
repaid in full.”

Clauses 12 and 13 provide for an excess capital sum to be paid to the Lender and/or interest
as it falls due (where the interest had otherwise been rolled-up) in the event that the value
of the Collateral falls below a certain percentage of the loan.

THE UNFAIR RELATIONSHIP CLAIM

39.  Section 140A provides as follows:

“1) The court may make an order under section 140B in connection with a credit agreement if it
determines that the relationship between the creditor and the debtor arising out of the agreement (or the
agreement taken with any related agreement) is unfair to the debtor because of one or more of the following—
(a) any of the terms of the agreement or of any related agreement; (b) the way in which the creditor has
exercised or enforced any of his rights under the agreement or any related agreement; (c) any other thing
done (or not done) by, or on behalf of, the creditor (either before or after the making of the agreement or any
related agreement);

2 In deciding whether to make a determination under this section the court shall have regard to all
matters it thinks relevant (including matters relating to the creditor and matters relating to the debtor)...”

40.  Section 140B (1) then provides that:

"An order under this section in connection with a credit agreement may do one or more of the following—



41.

42.

43.

44,
45.

(c) reduce or discharge any sum payable by the debtor or by a surety by virtue of the agreement or
any related agreement;
(d) direct the return to a surety of any property provided by him for the purposes of a security;.."

The core allegations centre around the alleged wrong advice given and misrepresentations made
by or on behalf of, the Bank to the Claimants (“the Substantive Claim”). The Bank denies that any
advice was given or any actionable representations were made, and if they were that they were
wrong or false, but insofar as necessary, it also calls in aid the terms referred to in paragraphs 36-
37 above (“the Relevant Clauses”). The riposte by the Claimants is that such terms themselves
gave rise to, or contributed to, the unfair relationship alleged (“the Terms Claim”) and so cannot
be relied upon.

The Substantive Claim falls to be considered within s140A (1) (c) because it concerns things done
or not done by the creditor prior to the making of the Loan Agreements. The Terms Claim falls to
be considered within s140A (1) (a).

Mr Yell produced a number of helpful schedules in amplification of the Claim, as follows:

(1) Schedule A which contains extracts from documents which are said to show the Banks
“integral role in the set up of the scheme”;

(2) Schedule B, which is a comparison between a PowerPoint presentation given by Mr
Dewsnip to HW on 22 September 2005, and HW’s Confidential Report to Mr and Mrs
Carney dated 28 September 2005;

(3) Schedule C, being the collection of misrepresentations alleged as against the Bank; and

(4)  what I shall refer to as Schedule D being the terms of the Loan which are alleged to be
unfair.

I will deal with those Schedules below, in context.
I deal with the legal aspects of the Claim in paragraphs 46-101 below.

THE LAW
Unfair Relationship:

The General Approach

46.

47.

A number of preliminary observations may be made. First, as to the general scope of these
provisions, Lord Sumption described it at paragraph 10 of his judgment in the leading case of
Plevin v Paragon [2014] UKSC 61:

“Section 140A is deliberately framed in wide terms with very little in the way of guidance about the criteria
for its application, such as is to be found in other provisions of the Act conferring discretionary powers on
the courts. It is not possible to state a precise or universal test for its application, which must depend on the
court's judgment of all the relevant facts. Some general points may, however, be made. First, what must be
unfair is the relationship between the debtor and the creditor. In a case like the present one, where the terms
themselves are not intrinsically unfair, this will often be because the relationship is so one-sided as
substantially to limit the debtor's ability to choose. Secondly, although the court is concerned with hardship
to the debtor, subsection 140A(2) envisages that matters relating to the creditor or the debtor may also be
relevant. There may be features of the transaction which operate harshly against the debtor but it does not
necessarily follow that the relationship is unfair. These features may be required in order to protect what the
court regards as a legitimate interest of the creditor. Thirdly, the alleged unfairness must arise from one of
the three categories of cause listed at sub paras (a) to (c). Fourthly, the great majority of relationships between
commercial lenders and private borrowers are probably characterised by large differences of financial
knowledge and expertise. It is an inherently unequal relationship. But it cannot have been Parliament's
intention that the generality of such relationships should be liable to be reopened for that reason alone.”

Second, as can be seen from paragraph 17 of his judgment, “the standard of commercial conduct
reasonably to be expected of the creditor” is a “legitimate influence” on the exercise of determining

8



48.

49.

the fairness or otherwise of the relationship. Thus, for example (and it is of some relevance here)
the ICOB rules are some evidence of that standard. But they cannot be determinative because their
role is to decide if the creditor is in breach of a particular duty, while the test under s140A is a
broader one of fairness by reference to the relationship “which may lead to the transaction being
reopened as a matter of judicial discretion”. Accordingly,

“An altogether wider range of considerations may be relevant to the fairness of the relationship, most of
which would not be relevant to the application of the rules. They include the characteristics of the borrower,
her sophistication or vulnerability, the facts which she could reasonably be expected to know or assume, the
range of choices available to her, and the degree to which the creditor was or should have been aware of
these matters.”

But on the other hand:

“The fact that section 140A is intended to protect the debtor does not dispense the court from considering
what degree of protection was intended; nor does it mean that the legislator cannot have intended to protect
the interests of the creditor in a situation for which he was not responsible.”

Pausing there, it seems to me that the “discretion” referred to in paragraph 17 arises once the
relationship has been determined to be unfair, as can be seen from the use of the word “may” at
the beginning of s140A. The determination itself must be more than an exercise of discretion
however, and indeed in the same paragraph Lord Sumption says that it involves a “large amount
of forensic judgment”.

Claims under s140A (1) (c)

50.

51.

52.

Sometimes the thing done or not done by the creditor is a free-standing matter — for example the
failure to disclose the high level of commission (equal to 71% of the PPI premium in issue) in
Plevin. But it could also be something which is, or could be the subject of a separate claim. That
is true of both the bad advice and misrepresentation allegations made here. Indeed, but for the
expiry of the limitation period, they would no doubt have been alleged separately as well. That
gives rise to the question whether, in such cases, for such matters to be “made out” it must be
shown that in the case of advice, for example, not only was advice given but there should have
been an accompanying duty of care. Or in the case of misrepresentation, that the representation
made was material and relied upon, and matters of that kind. It seems to me that generally
speaking, and subject to the burden of proof which is of course on the creditor here, the same
elements as are required by the cause of action should be shown when such matters are raised as
constituting an unfair relationship. Otherwise, there is a danger that the analysis of their
significance or otherwise becomes blurred and uncertain.

Causation is perhaps less straightforward. In cases of wrong advice and misrepresentation, it would
be odd if any relief could be considered if they did not have at least some material impact on the
debtor when deciding whether or not to enter the agreement. And thus in Plevin, while the
unfairness was said to be the failure to disclose the commission, there was at least a finding that
the debtor would have “certainly questioned this” the size of the commission being of “critical
relevance” — see paragraph 18 of the judgment. However, the Supreme Court then remitted the
case back to the Manchester County Court to decide what relief, if any, under s140B should be
awarded. But in a case like the one before me, if in fact the debtors would have entered into the
agreement in any event, this must surely count against a finding of unfair relationship under s140A.
See also the case of Graves v CHL [2014] EWCA Civ. 1297 at paragraph 22 of the judgment of
Patten LJ where it was held (among other things) that the impugned conduct of the LPA receivers
was not causally related to the loss complained of by Mr Graves.

On the other hand, the Court is not constrained in its unfair relationship analysis by the fact that
the particular feature relied upon eg misrepresentation, would itself have been time-barred if
claimed as a standalone cause of action. See paragraph 82 of the judgment of Kitchin LJ in
Scotland v BCT [2014] EWCA Civ. 790.



53.

As to some other points affecting such claims:

)

@)

(3)

The fact that there has been no breach of a relevant regulatory rule, while not determinative,
might be highly relevant. Thus, where, as in Plevin there was no regulatory duty on the
creditor to advise, there was such a duty on the credit broker and this militated against
unfairness, in that context, on the part of the creditor — see paragraph 26 of the judgment
of Lord Sumption;

On the other hand conduct on the part of the creditor which would have amounted to a
breach of such rule (eg ICOB) can be relevant even where such rules do not actually apply
to it — see paragraph 84 of the judgment of Kitchin LJ in Scotland;

The words “on behalf of” the creditor must be given their usual legal meaning as connoting
an agency relationship — there is no need to construe them more widely especially given
(@) the width of the unfair relationship provisions themselves and (b) the fact that where
the Act imputed liability otherwise to the creditor (for example through the acts of an
“associate”) such terms were defined expressly — see paragraphs 29-31 of Lord Sumption’s
judgment;

Claims under s140A (1) (a)

The case-law to date has dealt with what | might refer to as “operational” or “substantive” terms
of the agreement which are alleged to give rise to the unfair relationship, as opposed to the terms
in issue here, the basis clauses. For example, see Maple Leaf v Rouvroy [2009] 2 All ER 287 and
Rahman v HSBC [2012] EWHC 11.

As to the unfairness or otherwise of the terms, and adopting the guidance given by Hamblen J (as
he then was) in paragraph 345 of his judgment in Deutsche Bank (Suisse) SA v Khan [2013] EWHC
482, the following are likely to be relevant:

54.

55.

56.

(1)

@)
(3)

(4)

()

(6)
(7)

whether the term is commonplace and/or in the nature of the product in question (Rahman para.
[277]);

whether there are sound commercial reasons for the term (Rahman para. [278]);

whether it represents a legitimate and proportionate attempt by the creditor to protect its position
(Maple Leaf para. [288]);

to the extent that a term is solely for the benefit of the lender, whether it exists to protect him from
a risk which the debtor does not face (Maple Leaf para. [289]);

the scale of the lending and whether it was commercial or quasi-commercial in nature (Rahman
para. [275]) (a court is likely to be slower to find unfairness in high value lending arrangements
between commercial parties than in credit agreements affecting consumers);

the strength (or otherwise) of the debtors’ bargaining position (Rahman para. [275]); and

whether the terms have been individually negotiated or are pro forma terms and, if so, whether they
have been presented on a "take it or leave it" basis (Rahman para. [275]);

In addition Hamblen J considered that the following factors were also relevant in connection with
terms said to constitute an unfair relationship, although he set these out under the s140A (1) (c)
heading of things done before the agreement:

(1)

whether the creditor applied any pressure on the borrowers to execute the agreement (if an
agreement has been entered into with a sense of urgency it will be relevant to consider to what
extent responsibility for this lay with the debtor, as distinct from the creditor) (Maple Leaf para.
[274]);
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2 whether the creditor understood and had reasonable grounds to believe that the borrower had
experience of the relevant arrangements and had available to him the advice of solicitors (Maple
Leaf para. [274]);

3 whether the creditor had any reason to think that the debtor had not read or understood the terms
(Maple Leaf para. [274]); and

4) whether the debtor demurred at the time of formation over the terms he now suggests are unfair
(this point has particular force if he did complain over other terms) (Maple Leaf para. [274];
Rahman para. [276]).

Advisory duties of care

57.
58.

59.

60.

61.

62.

63.

There was no real dispute between the parties as to the applicable law.

First, there is no general obligation on a lending bank to give advice about the prudence or
otherwise of the transaction which the loan is intended to fund; that applies with even more force
where (as here) the borrowers have their own investment advisers. See paragraph 96 of the
judgment of Silber J in Murphy v HSBC [2004] EWHC 467 and paragraphs 52-57 of the judgment
of HHJ Pelling QC in Finch v Lloyds TSB [2017] 1 BCLC 34.

Second, and as a corollary to that, a bank does not give advice or assume an advisory role simply
because it agrees to lend to the customer for a particular purpose. See Murphy as above and the
decision of the Court of Appeal in Lloyds Bank v Cobb 18 December 1991 at paragraph 3-4 in the
judgment of Scott LJ.

Accordingly, it is necessary to determine in each particular case where (as here) the Bank lends
for a particular purpose, whether the requisite advisory duty of care has arisen. In practice, that
requires proof of two things: (a) that the Bank actually gave what can properly be described as
advice and (b) that in so doing, the Bank assumed responsibility for its advice or that a duty of
care by reason of one of the other familiar tests (the “three-stage” test and the “incremental” test)
has arisen; see paragraphs 25-33 of the judgment of HHJ Moulder (as she then was) in
Thornbridge.

As to whether advice was in fact given, this will require a careful analysis of all the relevant
exchanges between the parties in context, and the question is an objective one - see paragraph 52
(ii) of Finch and paragraph 89 of the judgment of Tim Kerr QC (as he then was) sitting as a Deputy
Judge in Crestsign v NatWest [2014] EWHC 133 which itself refers back to earlier authorities.

As to the relevant duty of care, it seems to me that in practice and certainly in this type of case, the
“assumption of responsibility” test is the most useful one. This has been helpfully clarified by the
Supreme Court in the recent case of Steel v NRAM [2018] UKSC 13. The context there was
somewhat different because the alleged adviser was the solicitor acting for the borrower and the
party to whom the duty was said to be owed was the lender itself, acting without solicitors.
However, the statements of principle all concern the advisory duty of care which (together with
the misrepresentation claim) is the foundation for the Claim here. In paragraphs 19, 23, 24, 35 and
38 of the leading judgment of Lord Wilson, he considered that the necessary assumption of
responsibility would arise where (a) the alleged adviser must reasonably foresee that the other
party would rely on their advice and (b) the other party must reasonably so rely. | consider that to
be a most useful working test in a case like this.

In this context, it is important to note that the alleged advice needs to go beyond the sort of
recommendations which a seller of a product (including of the type sold here) might typically give
to the potential purchaser as part of the sales process. Such a process does not, without more,
indicate that the seller is assuming the duties of an adviser - see paragraph 70 of Thornbridge,
itself referring back to Paragraph 8.2.8 of the FCA Handbook and the dicta of Gloster J (as she
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64.

65.

66.

67.

68.

then was) at paragraphs 361, 374 and 449 of her judgment in Springwell JP Morgan v Springwell
[2008] EWHC 1186 (“Springwell 1).

Thornbridge and other cases also make clear, and it is in any event common sense, that in deciding
whether there was an advisory duty of care, the existence or otherwise of a fee paid to the alleged
adviser for the advice, and the existence or otherwise of another party who is advising the recipient
of the alleged advice, are significant factors.

It is also obvious that to begin the analysis with allegations that the alleged adviser in fact acted
negligently or carelessly does not assist with the prior question as to whether there was any relevant
duty. Likewise, complaint was made here, forensically, that the Bank in effect took the position
that it owed no duties to the Claimants at all and that this was so unattractive that it somehow
proved that it did act as an adviser. There is nothing in this. The Bank accepts that it owed a duty
to the Claimants not to misrepresent or mislead — rather its point was that there was no breach of
that duty. And equally, the Bank’s denial of any advisory duty can hardly be regarded as heterodox
— it is often plainly the case. Finally, the Bank does accept that it was and is here subject to the
unfair relationship regime — again its key point is that there was no relevant unfairness.

Finally, if there is no advisory duty of care, and subject to any applicable COB rules, there is no
general duty on the Bank to give information on all aspects of the product (including risk
elements), sometimes called a “mezzanine” duty; rather, the Bank’s duty is simply not to mis-state
any information which it does give including where silence can itself be interpreted as implying
that a particular state of affairs either does or does not exist, which itself is false. See paragraph 17
of my judgment in Green v Rowley v RBS [2014] Bus LR 168 later approved by the Court of
Appeal. See also paras. 235-236 of the judgment of Rose J in London Executive Aviation v RBS
[2018] EWHC 74 (Ch) which was a swaps mis-selling case. Rose J there referred to the earlier
decision of Asplin J (as she then was) in PAG v RBS [2016] EWHC 3342. An appeal against that
decision was recently dismissed by the Court of Appeal in PAG v RBS [2018] EWCA Civ. 355.
While the Court of Appeal commented that it was unhelpful to use expressions like “mezzanine”
and that the existence of such a duty may be more nuanced and fact-sensitive than previously
supposed, that has no bearing on this case. There were no detailed submissions from the Claimants
on this point and in any event, on my findings (see below) there is no basis for such a duty.

Explanation of risk, of course will usually be required as part of any advice if there was indeed an
advisory relationship.

There is no free-standing claim in negligent-misstatement here, but for the reasons already given,
it is difficult to see why, if any allegation of negligent advice is relied upon as part of the Unfair
Relationship case, it should not conform to the essential elements of the advisory duty of care
referred to above.

Misrepresentation

69.

So far as the misrepresentation element of the present claim is concerned, the following, again,
appear to be common ground:

(1)  the representation must be a statement of fact which the representor intends the representee
to rely upon;

(2)  whether the representee was entitled to rely upon the statement is an objective question to
be decided on all the relevant facts and context;

(3)  astatement of opinion from one who knows the facts can amount to a representation that
the maker of the statement believes those facts to exist which then justify his opinion;

(4)  astatement of opinion will also amount to a representation that the maker honestly holds
that opinion;

12



70.

(5)  there must then be actual reliance upon the representation by the representee;
(6) for the above propositions see the judgment of Hamblen J (as he then was) in Risparmio;

(7)  therequirement for actual reliance however merits some elaboration. The essential point is
that, outside fraud (and this is not alleged here) it must be shown that but for the
representation, the representee would not have entered the contract. It is not enough to
show that the representation might have caused him to enter it. In practical terms, therefore,
if he would have entered into the contract absent the representation alleged, the necessary
reliance is not made out. The question is not what the representee would have done had he
known the truth. It is what he would have done if no representation had been made at all.
See the detailed observations of and examples given by Christopher Clarke J (as he then
was) in Raiffeisen Zentralbank v RBS [2011] 1 Lloyds 177 at paragraphs 163-194 and
Chitty on Contracts (32" Edition) at para. 7-038;

8) finally, representations are to be distinguished from mere sales talk or “puffs” — see Spencer
Bower and Handley’s Actionable Misrepresentation (fifth edition) at paragraph 2-34.

Again, for the reasons given above, the misrepresentation elements of an Unfair Relationship claim
should comply with the constituent elements for the underlying tort claim as set out above.

Basis clauses

71.

72,

73.

74.

75.

The Relevant Clauses are said by the Bank to amount to no more than contractual agreements as
to (a) the scope of the relationship between the Claimants and the Bank, being one which was not
in any sense advisory and (b) the absence of any representations made by the Bank and/or any
reliance thereon. Such clauses are, today, typically referred to as “basis clauses".

While the meaning and effect of basis clauses has received much judicial attention in recent years,
so far as | am aware this is the first case where their efficacy in relation to an unfair relationship
claim has been tested. Accordingly, when dealing with the law, | will set out first, the position in
relation to basis clauses generally, then unfair relationship claims generally and then how the
former may operate in connection with the latter.

These provisions are given that description because they purport to delineate the scope or basis of
the parties’ primary relationship, for example whether it is advisory or not. They have been
distinguished from exclusion clauses (which might otherwise be subject to statutory control for
example by the Unfair Contract Terms Act 1977 (“UCTA”)) because, far from excluding a liability
which would otherwise exist, they are merely defining the parties’ obligations or duties towards
each other in the first place. This has always been regarded as an important conceptual difference
although the functional consequence might be the same either way: no liability for negligent advice
if given. In the banking context the relevant clauses would be found in the underlying contract.
The contract itself would not otherwise oblige the bank to give advice - far from it - but the clause
would serve the purpose of preventing some separate duty of care arising.

In the context of claims for misrepresentation, such clauses would typically provide that no
representations had been given and/or the relevant party had not relied on them. Those clauses
would, again, usually be found in the contract later entered into between the same parties.
Accordingly, what these clauses sought principally to avoid (using this term neutrally) was a claim
under the Misrepresentation Act 1967 (“the 1967 Act”) but they could also operate to negative a
free-standing negligent misstatement claim.

In the case-law, the first question was whether and if so how such clauses were binding upon the

parties at all. In some cases they had been seen as giving rise potentially to an estoppel by

representation, the representation being given by the party who would later make a claim, to the

effect that, for example, it had not placed any reliance upon any pre-contractual statements made

by the other party. But to be effective, it would have to be shown that the other party had relied
13



76.

77.

78.

79.

80.

81.

upon that representation and/or that it would be unconscionable for the party giving it to go behind
it. See in particular the consumer case of Lowe v Lombank [1960] 1 WLR 196 and later commercial
cases such as the decisions of the Court of Appeal in Grimstead v McGarrigan 29 October 1999
and Watford Electronics v Sanderson [2001] EWCA Civ 317.

However those cases are irrelevant for present purposes because the modern way of looking at
such clauses is to say that they are contractual estoppels. In other words, the parties have agreed
that no representations have been given or relied upon, or that no advice has been given.
Particularly in the commercial (as opposed to the consumer) context and provided that clear words
are used, the general view is that there can be nothing wrong with the parties agreeing the basis on
which they deal with each other as set out in such clauses.

In an oft-quoted passage from his judgment in Peekay v ANZ [2006] EWCA Civ 386, Moore-Bick
LJ said this:

“56. There is no reason in principle why parties to a contract should not agree that a certain state of
affairs should form the basis for the transaction, whether it be the case or not. For example, it may be desirable
to settle a disagreement as to an existing state of affairs in order to establish a clear basis for the contract
itself and its subsequent performance. Where parties express an agreement of that kind in a contractual
document neither can subsequently deny the existence of the facts and matters upon which they have agreed,
at least so far as concerns those aspects of their relationship to which the agreement was directed. The contract
itself gives rise to an estoppel: see Colchester Borough Council v Smith [1991] Ch. 448, affirmed on appeal
[1992] Ch. 421.

57. It is common to include in certain kinds of contracts an express acknowledgment by each of the
parties that they have not been induced to enter the contract by any representations other than those contained
in the contract itself. The effectiveness of a clause of that kind may be challenged on the grounds that the
contract as a whole, including the clause in question, can be avoided if in fact one or other party was induced
to enter into it by misrepresentation. However, | can see no reason in principle why it should not be possible
for parties to an agreement to give up any right to assert that they were induced to enter into it by
misrepresentation, provided that they make their intention clear, or why a clause of that kind, if properly
drafted, should not give rise to a contractual estoppel of the kind recognised in Colchester Borough Council
v Smith...”

And following his review of authorities in Cassa di Risparmio v Barclays Bank [2011] 1 CLC
701, Hamblen J (as he then was) put it thus in paragraph 505 (1) of his judgment:

“It is possible for parties to agree that one party has not made any pre-contract representations to the other
about a particular matter, or that any such representations have not been relied on by the other party, even if
they both know that such representations have in fact been made or relied on, and that such an agreement
may give rise to a contractual estoppel.”

As far as clauses dealing with advice were concerned, since their function was to negative the
existence of any duty of care that might otherwise arise, they could operate on two levels. First,
and perhaps together with other evidence, they would be indicative of there being no duty at all.
But second, even if the evidence would otherwise establish or point to the existence of a duty of
care, the clauses would stop the claiming party from asserting it as a matter of contract, not by
convention or representation.

Particularly where there had been, in the banking context, communications between the parties
about the product which was the subject of the agreement between them (a loan, mortgage, or
swap) such clauses would serve to make it plain that the provision of information about the product
or mere sales talk, which might otherwise be viewed as advice given pursuant to a possible duty
of care, simply could not do so. They would thus remove what might have been a grey area of
possible liability. See the observations of Tim Kerr QC in Crestsign at paragraphs 115 - 117.

However, in a number of cases the question then arose as to whether those clauses would be subject
to statutory control, even if otherwise contractually valid, in particular by reference to UCTA or
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82.

83.

84.

85.

s3 of the 1967 Act because they amounted to exclusion clauses and were thus subject to the
requirement of reasonableness. That question did not arise in Peekay and in the end, did not arise
in Risparmio.

Provisions which are clearly seeking to define the scope of the parties’ primary relationship are
perhaps easier to characterise as not being exclusion clauses than those dealing with
representations and reliance, simply because the latter do appear to negative or exclude something
otherwise there - the representation or the reliance thereon. And often, the expression “basis
clause” is used in contradistinction to “exclusion clause”.

But the ability to distinguish one from the other is often not easy once one moves away from either
end of the spectrum. This was a problem recognised by Parliament when enacting UCTA because
s13 (1) provides that s2 (negligence liability) also prevents excluding or restricting liability “by
reference to terms and notices which exclude or restrict the relevant obligation or duty.” But if one
takes that approach too far, the result would be, for example, to expose “entire agreement” clauses
to statutory control on the basis that their effect is to remove the possibility of relying upon a
collateral contract or warranty even where on the face of it the relevant promise has been made.
UCTA has rarely if ever been invoked here, at least where the clause is confined to collateral
agreements as opposed to pre-contractual representations.

On the other hand, there is the principle that “a party cannot by a carefully chosen form of wording
circumvent the statutory controls on exclusion of liability for a representation which has on proper
analysis been made”. See the judgment of Toulson J (as he then was) in IFE v Goldman Sachs
[2007] 1 Lloyds Rep. 264 at paragraphs 68-69. Hence deciding whether a provision is an exclusion
clause is a matter of substance not form. He therefore took the view that if a seller made a clear
representation about a car, that representation would still exist even if he added the words “but
those statements are not representations on which you can rely”. The latter, therefore, would
amount to an exclusion clause. But on the other hand, if the seller simply said that the clock reading
is 20,000 miles but he did not know whether that reading was true or not the position would be
different “because the qualifying words could not fairly be regarded as an attempt to exclude
liability for a false representation...” I follow that but it seems to me that the particular examples
given are a long way removed from each other and therefore the result is quite clear. It may not
always be so.

In Raiffeisen, Christopher Clarke J commented on this dichotomy. He postulated a case where the
car dealer had negligently misrepresented that the car had one owner only and its clock reading
was accurate, because he was talking about the wrong car. The purchaser relied on those
statements. But the contract of sale provided in a set of standard terms on its reverse, not read by
the purchaser, that the latter had entered the contract on the basis that no representations had been
made or relied upon. See paragraph 306 of his judgment. He took the view in paragraph 308 that
this was a case where, absent the clause, there was a clearly actionable misrepresentation and so
the clause was seeking to avoid a liability which was otherwise there. So it would be subject to s3
of the 1967 Act. The question was whether the clause was intended to be relied upon “as a means
of evading liability which is intended to be impregnable” see paragraph 313. He then said in
paragraph 314 that “the key question... is whether the clause attempts to rewrite history or parts
company with reality.” And thus, as suggested in paragraph 315, “to tell the man in the street that
the car you are selling him is perfect and then agree that the basis of your contract is that no
representations have been made or relied on, may be nothing more than an attempt retrospectively
to alter the character and effect of what has gone before and in substance an attempt to exclude or
restrict liability.”
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86.

87.

88.

89.

Gloster J in Springwell 1 had to consider a number of provisions which were argued to be, in truth,
exclusion clauses. The particular clauses are worth setting out because they are fairly typical and
resound to some extent with the clauses relied upon in this case:

(1) DDDSLETTER

“q, Neither CMB nor CIBL is required to give you investment advice generally or in relation to
specific investments, make any enquiries about, or to consider, your particular financial
circumstances or investment objectives. By placing an order with CMB or CIBL you represent
that you are a sophisticated investor ... and that you have independently, without reliance on CMB,
CIBL or any associated person, made a decision to acquire the instrument having examined such
information relating to the instrument and the issuer thereof as you deem relevant and appropriate.
You have represented to CMB and CIBL, and therefore they have assumed that, you are fully
familiar with and able to evaluate the merits and risks associated with such instruments and any
consequence of these instruments forming part of a portfolio of investments and are able to assume
the risk of loss associated with such instruments. You should therefore consider whether an
instrument is appropriate in your particular financial circumstances or in the light of your
investment objectives. Neither CMB nor CIBL is liable for any loss which you may incur arising
out of any investment decision made by you in consequence of any service contemplated in this
letter unless such loss is caused by its gross negligence or wilful misconduct ....

6. When providing you with any circular, information memorandum, investment advertisement,
published recommendation or any other written or oral information regarding any instrument or
investment opportunity, neither CMB nor CIBL will have taken any independent steps to verify
the document or information and no representation or warranty, express or implied, is or will be
made by either CMB or CIBL, their representative officers, servants or agents or those of their
associated companies in or in relation to such documents or information nor will CMB or CIBL
or any of their associated companies be responsible or liable (save to the extent required under any
applicable law, rules or regulations) for the fairness accuracy or completeness of such documents
or information.”

(2) GKO LM Terms

“... The Holder has not relied on and acknowledges that neither CSMCI nor CMIL has made any
representations or warranty with respect to the advisability of purchasing this Note”.

(my underlining).

At paragraphs 180 and 181 of his judgment in the Court of Appeal in JP Morgan Chase Bank v
Springwell Navigation [2010] 2 CLC 701 (“Springwell 2”), Aiken LJ held that those parts of the
clauses which I have underlined did amount to exclusion clauses, although he found the middle
part of paragraph 6 of the DDDS Letter more difficult to classify than the last part of paragraph 4.
The remainder of paragraph 4 constituted terms on which the parties agreed to contract with each
other and were therefore not exclusion clauses. Finally, in relation to the GKO LM Terms, this
part was “an attempt retrospectively to alter the character and effect of what had gone before and
S0 is in substance an attempt to exclude or restrict liability.”

In Thornbridge v Barclays Bank Plc. [2015] EWHC 3430, when dealing with the question as to
whether the clauses relied upon by the Bank were exclusion clauses or not, HHJ Moulder (as she
then was) considered that the test was not whether the clauses sought to “rewrite history” or had
“parted company with reality” (pace Christopher Clarke J in Raiffeisen) but rather whether the
terms defined the basis upon which the parties were transacting business or whether they were
clauses inserted as a means of evading liability. | follow that the latter is indeed the question but |
think, for myself, that what Christopher Clarke J was saying was that one way of answering the
question was by reference to “rewriting history” or “departing from reality”.

It is true that Moore-Bick LJ in Peekay and Hamblen J in Risparmio both saw basis clauses as
having the potential effect of ruling out reliance on representations, even if they had previously
been made, as a matter of fact, but this was in the context of describing their effect as contractual
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90.

91.

92.

93.

94.

estoppels rather than the separate question of whether, however described, they amounted to
exclusion clauses, which is what Christopher Clarke J was concerned with when making his
observations.

Further, at paragraphs 31 and 32 of his judgment in First Tower v CDS [2017] EWHC 891, Michael
Brindle QC (sitting as a Deputy Judge) thought that the approach of Christopher Clarke J had
indeed been recognised by Aikens LJ in Springwell 2 in the passages referred to above, and that
he would differ from the view expressed by HHJ Moulder in Thornbridge as to the relevance of
the “rewriting history/departing from reality” test.

Indeed, in Crestsign, that test was considered to be relevant. Thus, Tim Kerr QC said as follows:

“[115] Although Crestsign was a retail client and not a large and sophisticated commercial party, it was not in
a position akin to the buyer of a second-hand car. | do not accept Mr Edwards's submission that it would be
rewriting history or parting company with reality (in Christopher Clarke J's phrases in Raiffeisen) to define the
relationship as one in which advice is not given, even though | have found that, in substance, it was. The line
that separates provision of information from giving advice may be a fine one. as where advice is conveyed by
presenting information selectively. It is not always easy for a salesman such as Mr Gillard to know where one
ends and the other begins. Reasonable people could disagree about whether the line is crossed in a particular
case.

[116] It is considerations such as these that lead parties in this type of arrangement legitimately to define their
relationship and avoid disputes afterwards. No violence is done to history or reality by construing the documents
as meaning what they say, even though the first document in time....post-dated the meeting on 28 May 2008
and even though what Mr Gillard said at that meeting (and subsequently) in my judgment crossed the line and
would have amounted to advice coupled with an assumption of responsibility, were it not for the disclaiming
effect of the documents.

[117] The end result is that by the time the swap contract was entered into, what Mr Gillard was saying in effect
was: ‘although I recommend one of these products as suitable, the Banks do not take responsibility for my
recommendation; you cannot rely on it and must make up your own mind." I do not see anything unrealistic about
that, nor does it mean the documents must be exemption clauses not basis clauses.”

And as it happens the clauses relied upon by the Bank in Thornbridge were essentially about the
(non) advisory relationship, as follows:

“Each party represents to the other party that (absent a written agreement between the parties that expressly
imposes affirmative obligations to the contrary):

(@) Non-reliance. It is acting for its own account, and it has made its own independent
decisions to enter into the Transaction and as to whether the Transaction is appropriate or proper
based upon its own judgement and upon advice from such advisers as it has deemed necessary. It is
not relying on any communication (written or oral) of the other party as investment advice or as a
recommendation to enter into the Transaction: it being understood that information and explanations
related to the terms and conditions of the transaction shall not be considered investment advice or
as a recommendation to enter into the Transaction. No communication (written or oral) received
from the other party shall be deemed to be an assurance or guarantee as to the expected results of
the Transaction.

(b) Assessment and understanding. It is capable of assessing the merits and understanding
(on its own behalf or through independent professional advice), and understands and accepts, the
terms, conditions and risks of the Transaction. It is also capable of assuming, and assumes, the risk
of the Transaction.

(© Status of parties. The other party is not acting as a fiduciary for or an adviser to it in respect
of the Transaction.”

HHJ Moulder held that these were not exclusion clauses and even if they were, they were
reasonable.

In my view, the question whether basis clauses are in fact exclusion clauses for the purpose of
UCTA and s3 of the 1967 is a multifaceted one, and its determination must have regard (at least)
to the following factors, none of which might be determinative by itself:

@ the natural meaning of the language of the clauses in their contractual context;
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95.

96.

(2)  the particular factual context in which the agreement containing those clauses was made;
so, for example,

@ in the context of a “non-advice” clause the extent to which there are other oral or
written indications that this clearly was, or was not, an advisory relationship; if the
former, then this might point to the clause being exclusionary but if the latter, then
not so; and if the status of any communications which took place was itself unclear,
it could be said that the clause was simply deciding what the status of the
communications was and again, was not exclusionary;

(b) and in the context of clauses about representations, the extent to which clear
representations had been made and objectively, were intended to be relied upon, or
not;

and in that endeavour, 1 would consider that looking to see whether history had been
rewritten or reality was departed from, and if so to what extent, was a useful, though not
determinative guide;

3 in addition, the format and location within the contract of the clause and whether it was
simply one of a myriad of standard terms may point to it being exclusionary, especially if
alongside express exclusions of liability but as always, context is important; certainly, in
the commercial context, the Court might well separate out for differing treatment a
collection of multiple provisions, as, in effect, the Court of Appeal did in Springwell 2;

(4)  for my part | would not consider that the relative position of the parties in terms of, for
example bargaining power, is particularly relevant to this exercise unless it somehow
showed objectively that they were engaging in a real consideration of the proper ambit of
their dealings; it would be much more relevant, of course, to the separate question of the
reasonableness or otherwise of any clause deemed to be exclusionary.

Two further points should be made. First, so far as consumers are concerned, for the most part
UCTA has now been replaced by the Consumer Rights Act 2015 which applies to all consumer
contracts made on or after 1 October 2015. That Act employs a wholly different regime for
statutory control of exclusion clauses and which does not in fact depend on a particular term
constituting an “exclusion clause”. Instead, the question is whether any particular term (other than
a “core term”) is unfair in the sense defined by the Act which includes a long list of relevant
factors. This essentially reproduces the approach taken by the Unfair Terms in Consumer Contracts
Regulations 1999 (“the 1999 Regulations™) as amended. But UCTA and s3 of the 1967 Act remain
in effect for non-consumers.

Second, in the context of unfair relationship claims, the issue is not the narrow one of whether a
particular clause is exclusionary or not, although that must remain a highly pertinent question. Any
term, in theory, could fall within s140A (1) (a). Precisely how the Court should approach basis
clauses of the kind just discussed in this context, | deal with below.

Basis clauses and unfair relationships

97.

98.

In order to assess the effect of the clause relied upon it is necessary first to determine as a matter
of construction what its scope is, and then to see whether it actually applies to the particular
advisory relationship or representation relied upon. This may require a careful analysis of the facts
and the contractual context as in the decision of Hamblen J in Risparmio shows.

The assessment of the unfairness or otherwise of the terms in this context, or, more accurately,
whether they give rise to an unfair relationship, is not the same as an exercise to see if they would
be unreasonable under UCTA or the 1967 Act or unfair under the 1999 Regulations, because of
the different and wider exercise entailed by the unfair relationship provisions. Accordingly it is
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99.

100.

possible that a term which is not unfair under the 1999 Regulations nonetheless gives rise to an
unfair relationship. See paragraph 283 of the judgment of Andrew Smith J in Maple Leaf v Rouvroy
[2009] EWHC 257. However, in this case, Mr Yell has concentrated on reasonableness or
otherwise under UCTA as a useful guide or starting point. He added in paragraph 64 of his Closing
Submissions that it may be that “there is no great difference between fairness [for the purposes of
s140A] and reasonableness [for the purposes of UCTA]”.

There might have been an argument that resort could be had instead, or additionally to the
provisions of the Consumer Rights Act 2015. However, that Act applies only to contracts made on
or after 1 October 2015 so it might be difficult to apply it, even simply as guidance, to much earlier
contracts, as here. Furthermore, on the particular facts of this case, | do not think much turns here
on which particular unfairness or unreasonableness regime is relied upon.

But the reference to UCTA does raise the question as to its effect on the Terms Claim here, insofar
as all or any of the clauses relied upon by the Bank are no more than basis clauses (which will
assist it in relation to the Substantive Claim — see paragraph 98 above). While (for the reasons
given above) the mere fact that such clauses are outwith UCTA does not mean that they avoid
scrutiny under s140A (1) altogether, it must, as a matter of common sense mean that, their impact
for the issue of unfair relationship is much less than if they were found to have been exclusion
clauses subject to UCTA 1977 and putatively unreasonable under that regime.

5140 Relief

101.

102.

Finally, and as noted above, the Court has a wide discretion as to any relief to be ordered once the
unfair relationship has been found. In that regard I adopt paragraph 71 of the Bank’s written closing
submissions which | did not understand to be challenged. This is that if the court decides to make
an order, then it “should reflect and be proportionate to the nature and degree of unfairness which
the court has found”: Patel v Patel [2010] 1 All ER (Comm) 864 at [79]-[80]. It should not give
the Claimant a windfall, but should approximate, as closely as possible, the overall position which
would have applied had the matters giving rise to the perceived unfairness not taken place: Link
Finance Limited v Wilson [2014] C.T.L.C. 145 at [77]; Chubb & Bruce v Dean.[2013] EWHC
1282 (Ch) at [24]; Nelmes v NRAM Pic [2006] EWCA Civ 491 at [116].

I now turn to the facts, which I consider by reference to different topics.

THE PRODUCTS IN QUESTION

103.

104.

105.

There were two relevant products here. The first was the Loan, which was the Bank’s product. The
second was the investment, accompanied by an Insurance Wrapper, which was Aspecta’s. The
Claimants purchased each product separately, by a separate agreement made with the relevant
counterparty. Originally the investment provider was Premier with Aspecta providing the wrapper
alone but this would not work for regulatory reasons as explained below. But either way, the
underlying investment funds were the same.

It is of course true that, together, the two products made a package - a client would not have taken
one without the other, indeed could not have had this particular loan without a qualifying
investment. But the fact of such a package does not mean that it (as opposed to merely the Loan)
was also a product of the Bank. For this reason it is misleading to refer to the entire package as a
“Scheme” of the Bank although no doubt, forensically, to speak of it in this way, as occurred
during this trial on the part of the Claimants, adds to the suggestion that the Bank was responsible
for all aspects of it. The fact that the Bank saw that there was a ready market for such a package,
which it undoubtedly did, and that it would like to obtain some or all of the loan business that
would be generated as a result, does not mean that it took such responsibility, either.

Equally, Aspecta could hardly be said to be assuming responsibility for the suitability or otherwise
of the Loan itself.
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106.

The party which of course did act as the unifying feature for the package and which, on its face,
would obviously have assumed an advisory responsibility, was HW.

KEY DOCUMENTS FROM HW AND THE BANK

107.

I set out below what I consider to be the key contemporaneous documents other than those relating
to the actual loan applications and terms, cited above.

“It’s time to make your move”

108.

109.

110.

This was a general promotional article by HW about the “SPAIRS” scheme produced in around
February 2005. Page 2 says that the scheme was for both Spanish residents and non-residents. It
then shows the following graphic:

And then this text:

“SPAIRS provides a legal charge against your property and when registered via a notary it reduces liability to
Spanish inheritance tax by the amount of the loan

THE SPANISH PROPERTY and income release scheme is founded on the virtues of responsible lending from blue chip financial
institutions who grant loans against your real estate. SPAIRS provides a number of Euro based investments whose anticipated percentage
returns exceed the interest due on the loan. All investments are approved by the nominated banks for lending purposes.

SPANISH residents will be advised to use an EU compliant insurance bond accepted by the Spanish tax authorities achieving tax breaks.
It gives...

40% reduction in capital gains tax after 3 years

75% reduction in capital gains tax after 5 years

Reduced or avoided income tax and wealth tax

Potential inheritance tax savings

NON-SPANISH residents may wish to consider the use of an offshore trust.

CHOICE OF INVESTMENTS

The choice of investments depends on a number of factors:

The nominated bank * Any income requirements * The value of your property m Any equity release requirement * Your attitude towards
risk, however small « Your overall liability to Spanish inheritance tax ¢ Your tax and residency status”

Page 5 refers to the charges stating that a serious effort had been made by all parties concerned to
keep them low to make SPAIRS attractive. Under arrangements made with all the investment
product providers there would be no initial fee and no sales charge so 100% of all monies released
by the banks would be invested at the outset. However there would be a redemption charge for any
capital redemption in the first five years. Full details of the fees would be disclosed in the relevant
prospectuses. As the scheme provided for only one transaction HW had negotiated special fees
with the investment providers. Various illustrations are then given. Page 7 refers to Spanish
inheritance tax known as ISD. It shows on one particular example, potential tax savings of
€135,810 or 88%. This is by means of the reduction in the net value of the property due to the loan
which funds the investment.

However at page 8, a number of caveats are given. The scheme is said not to be a no-risk scheme
but a low-risk scheme and therefore the reader’s attention was drawn to the following, among other
paragraphs:

“5. Investment risk Apart from the Optima Fund which has a 100% capital guarantee there are no such capital guarantees with
the other two investment funds. Although the funds have been selected very much with SPAIRS in mind, there is a risk, however
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111.

112.

small, that the capital growth of any fund will not, over time, achieve the growth rate which will cover the interest costs of the
loan

6. Legal and tax opinions

Extensive legal and tax opinions have been obtained from one of Spain's leading law firms and the world's third largest
accountancy group, amongst others. However, specialist tax and legal advice should be undertaken before any investment is
made or tax strategy implemented. You will appreciate that HW Investment Management - HWIM - concentrate solely on the
giving of investment advice and does not give and cannot give tax advice and cannot accept liability for any loss suffered as
result of action taken or refrained from on the basis of this publication. The statements made in relations to Spanish taxation
and the taxation consequences of participation in SPAIRS are believed to be correct as at the date of this brochure. HWIM
conducts business using compliance procedures close to those necessary in the UK. Business is concluded only after a written
report, which has passed HWIM compliance procedures, has been given and read by prospective clients. HWIM consultants have
achieved a level of competence to UK regulatory standards. However, in Spain currently there is no framework which enables
regulatory authorities to regulate the giving of investment advice. All financial institutions involved in the SPAIRS are aware of
the above situation in granting terms of business to HW Investment Management.”

This therefore makes plain that HW was indeed giving investment advice but was not purporting
to give tax advice and that separate specialist tax and legal advice was recommended.

An earlier draft of this leaflet had been shown by HW to the Bank. This had referred to “major
institutions” supporting the “solution” to Spanish inheritance tax and used the Bank’s logo. Mr
Rose and Ms Whittet emailed HW on 23 September 2004 to say that the Bank’s logo should be
moved but in the event the logo does not appear at all. They also stated that they did not want the
Bank’s name to appear in the same advert as “El Chopper” at all because it was not the tone of
advertisement that they would wish to be associated with. Certain other corrections to the
description of the loan facilities were also made. While | accept that this shows that the Bank was
consulted about the advert, | do not accept that it shows that the Bank was taking a significant role
and certainly not as an adviser.

"A Place in the Sun"

113.

However, later in the first part of 2005 the Bank produced its own newsletter for clients which
included an article by Mr Rose called “A Place in the Sun”. This referred to the problem of Spanish
inheritance tax and the risk that, for example, a widow would find that she had a bill of 34% of the
share of the house left to her by her late husband. Under the heading “the antidote”, the question
was whether this could be avoided or mitigated. And the answer was given “yes with careful
planning.” It went on to state that the loan taken for an investment would reduce the net assets of
the Spanish home and that the investment held outside Spain would not form part of the Spanish
estate. The sort of investment to be bought would depend on the attitude to risk. “... The important
thing is to get proper financial advice.” The position was said to be more complex for those who
were resident in Spain because then, all their assets, wherever located would be subject to Spanish
inheritance tax and possibly UK inheritance tax and “these people definitely need to get tax
advice.” This article was not advocating SPAIRS or any particular investment scheme and I do not
consider that any reasonable reader would see this as giving specific tax advice in respect of their
own situation.

HW Investment Review

114.

There is then the HW Spring/Summer 2005 edition of its “Investment Review”. It includes an
article about SPAIRS which it said had now been launched at a series of cocktail parties on the
Costa del Sol. It referred to fulfilling many of the differing demands from the expatriate
community especially because of the problems of rising property prices and increasing tax burdens
and reduced income due to low interest rates. It said that the scheme was founded on the virtues
of “responsible lending from blue-chip financial institutions whose financial stability is highly
rated in the industry and which aims to focus on wealth preservation.” The scheme was said to be
designed in such a way as to potentially generate sufficient growth to service the interest on the
loan, create additional spendable income if desired and provide modest capital growth over time.
There is then a reference again to the slogan “it’s time to make your move”.
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115.

Nothing in this article suggests that the Bank (or any bank) had any advisory role.

The March Confidential Reports

116.

117.

118.

119.

120.

121.

I now turn to two of the “Confidential Reports” produced by HW for the Claimants.

The first such report is dated 21 March 2005, addressed to Mr and Mrs Fox. It sets out some details
of their finances including their current investments. It stated that Income Release was required by
them.

It then states as follows:

“EQUITY RE-INVESTMENT AND SPANISH INHERITANCE TAX (ISD)

INVESTMENT OBJECTIVES

To recommend a strategy for transferring equity capital from your Spanish property for investment purposes

which might have a beneficial effect on Spanish tax. Income Release is required.

INVESTMENT RECOMMENDATIONS

In keeping with best advisory practice, we are obliged to give you a standard warning. In presenting any

investment programme you should he aware for the avoidance of doubt, that the investment values may fall

as well as rise and that the past performance is not necessarily a guide to future performance. Further, you

should regard the investment strategy being proposed as a period of 10 years and not less than 5 years.

SPANISH INHERITANCE TAX

All the assets transferred to an heir or beneficiary who is resident in Spain, wherever the assets are situated

worldwide, will be subject to the Spanish Inheritance Tax... "ISD". Non Spanish residents, however, are only

subject to this tax on Spanish based assets, e.g. property.

You should be aware that in many ways ISD is much more severe than UK Inheritance Tax and therefore it

makes great sense to mitigate the tax as far as possible.

Until recently, there was little that we could do to take your villa/apartment out of your estate, however, a

new scheme, after extensive legal and tax opinion confirming its viability, has been developed which achieves

this under current Spanish legislation.

ISD is payable on the "Net Asset Value" of properties, The scheme provides a method of unlocking the equity

capital in your property and using the released funds for reinvestment, As a legal charge is levied against

your property, the "net" effect becomes a lower "Net Asset Value" and thus a lower ISD liability.

The investment is designed in such a way as to potentially generate sufficient growth to service the interest

on the loan and modest capital appreciation. This also leaves the property available to benefit from both

appreciation in property prices and the growth of an investment, the additional benefit being the mitigation

of ISD. The capital released is invested through an EU Compliant Insurance Bond, i.e. a single premium life

insurance policy, that is designed as a tax efficient investment vehicle for Spanish Residents (see Appendix

0.”
At this stage, the Bank had not yet come on board as the lender for the scheme and the existing
lender at that stage was going to be Barclays Bank International. The report states that HW had
agreed preferential terms and rates with Barclays International which would grant a loan against
the value of the property. From that loan up to 5% could be taken as capital release and all fees
rolled into the loan provided the loan does not exceed 95% of LTV. The purpose of the structure
was to provide an asset-backed interest only loan for investment purposes. Clients could use an
existing pre-owned asset (an unencumbered Spanish property) to use as collateral to support the
investment loan. It is noteworthy that in the section dealing with that bank, the leaflet states:

“Barclays International acts as finance provider under your application. Barclays International do not provide
any investment, tax or legal advice.”

The fees were said to equate to approximately 3-3.5% of the loan and includes all setup costs i.e.
the lenders 1.25% arrangement fee, 1% stamp duty, professional valuation and notary fees. They
had also negotiated reduced fees for the EU Compliant Bond which may also be incorporated as
part of the loan. Under arrangements made with the investment providers there would be no initial
fee so 100% of all monies released by the lender will be invested at the outset.

HW said that it was of the view that this type of fund structure was neither aggressive nor growth-
focused but rather an investment which could give real returns comfortably beating inflation and
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122.

123.

124.

125.

126.

127.

cash in the long term and yet provide significant protection through negative financial market
environments.

Various examples followed and at page 10 it is stated that “there is the potential for significant
inheritance tax savings associated with this scheme”. A number of the risks associated with the
scheme are then set out at page 11 and page 12 states, among other things, that:

“HW are not tax or legal specialists and we recommend that you take independent tax and legal advice. It
must be stressed that HW is an independent company free to recommend the best investments from every
source and is not confined to the fund manager or Trust company recommended in this report....

The single most important issue to consider, apart from growth in the value of your portfolio over a period
of time, is the ability, effectively and regularly to communicate across the table with the investment adviser
handling your financial affairs who has the expertise on an offshore investment strategy locally here in Costa
del Sol.

If you decide to implement this property scheme it could provide you with substantial investment benefits
combined with potentially attractive Spanish Inheritance tax savings whilst continuing to participate fully in
any rise in property prices.”
The page ends with a reference to Mr Nott, the date 21 March 2005 and a section for signature by
the recipient of the report to the effect that they have read and understood its contents in agreeing
to proceed with an application to Barclays Bank plc. In the copy before me, there is in fact no
signature from Mr and Mrs Fox. However, Mr Fox thought they might have signed it since they
were “interested in Barclays.”

There is then a Confidential Report dated 28 March 2005 addressed to Mr and Mrs Carney. Apart
from the fact that it obviously refers to the details of their particular assets there is little or no
difference between this and the Confidential Report addressed to Mr and Mrs Fox. | should note,
however, that in this case, it was stated that Income Release was not required and the illustrations
were obviously different. In addition, at page 9, it was added that “we recommend that all tax
calculations are reviewed with your tax advisor but...” And then an estimated tax savings figure
was given in the range of €86,780.

These documents are wholly consistent with the investment adviser being HW and the Bank taking
the role of lender and nothing else.

However, by this time, HW had already produced at least one Confidential Report for a client
referring to the Bank (although not, at this stage, for the Claimants). This is apparent from an email
dated 18 April sent by Ms Sauvarin of the Bank to “Rachel” at HW when dealing with the
application of a different client for the loan. She stated that she had read through the Confidential
Report for that client and had assumed it would be provided to every client. She wanted to make
“a few important points”. This included the statement that all costs could be rolled up in the loan
when in fact that was not so for the valuation fee which had to be paid at the outset. Also there was
a reference to a facility for a fixed rate interest option every three months when in fact it could
only be chosen at the beginning. There is then a manuscript note which it is not suggested came
from anyone other than Ms Sauverin referring to telephoning Rachel on 21 April and stating that
[according to Rachel] “this report was a one-0ff and the points/amendments have been noted for
these clients.” The Confidential Report in question when referring to the Bank provided the same
caveat in terms of it not providing advice as the other reports had done for Barclays International.

I do not think there is any particular significance in this email. The Bank happened upon the
Confidential Report in question and made some corrections. Again, it is no evidence to support
the notion that the overall scheme was in fact that of the Bank or that it acted other than as lender.

June Credit Committee internal recommendation

128.

The next document is an email dated 22 June 2005 which enclos